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OPINION
WARDLAW, Circuit Judge:

At issue is whether the Foreign Sovereign Immunities Act,
28 U.S.C. 88 1602-1611, confersjurisdiction in the United
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States District Court for the Central District of California over
the Republic of Austria and the state-owned Austrian Gallery
in asuit alleging wrongful appropriation of six Gustav Klimt
paintings from their rightful heirs. Maria Altmann, a United
States citizen, seeks the recovery of the paintings from the
Republic of Austria, which now houses them in the Austrian
Gallery. She alleges that (i) the Nazis took the paintings from
her Jewish uncle to "Aryanize" them in violation of interna-
tional law; (ii) the pre-World War Il and wartime Austrian
government was complicit in their original takings; (iii) the
current government, when it learned of the heirs rightsto the
paintings, deceived the heirs as to the circumstances of its
acquisition of the paintings; and (iv) the Republic and the
Gallery now wrongfully assert ownership over the paintings.
The Republic of Austria appeals from the district court's
denial of its motion to dismiss for want of jurisdiction. Reject-
ing the Austrian Republic's assertions, the district court

found, inter alia, that the FSIA applied retroactively and gen-
eraly to the events of the late 1930s and 1940s, and that the
seizure of the paintings fell within the expropriation exception
to the FSIA's grant of immunity.

For the reasons stated below, we determine that the exer-

cise of jurisdiction in this case does not work an impermissi-
ble retroactive application of the FSIA. If true, the facts
alleged by Altmann establish ataking in violation of interna-
tional law that confers jurisdiction upon our federal courts,
and thus Altmann has presented a substantial and nonfrivo-
lous claim. See Siderman de Blake v. Republic of Argentina,
965 F.2d 699, 711 (9th Cir. 1992) ("At the jurisdictional
stage, we need not decide whether the taking actually violated
international law; aslong as a "claim is substantial and non-
frivolous, it provides a sufficient basis for the exercise of our
jurisdiction."" (quoting West v. Multibanco Comermex, S.A.,
807 F.2d 820, 826 (9th Cir. 1987))), cert. denied, 507 U.S.
1017 (1993). Because Appellants profit from the Klimt paint-
ingsin the United States, by authoring, promoting, and dis-
tributing books and other publications exploiting these very
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paintings, these actions are sufficient to constitute "commer-
cial activity" for the purpose of satisfying the FSIA, aswell
asthe predicates for personal jurisdiction. Finally, because the
Republic of Austria"does business' in the Central District of
Cdlifornia, venue is appropriate there and the principles of
forum non conveniens do not counsel otherwise. Thus we
uphold the district court's assertion of jurisdiction under the
FSIA.

|. Background

In the early 1900s Ferdinand Bloch, a wealthy Czech sugar
magnate, commissioned a portrait of hisyoung wife, Adele
Bloch-Bauer, by the Austrian painter Gustav Klimt. Adele
and Ferdinand, members of the wealthy Viennese intell ectual
elite, commissioned Klimt's painting at a time when the artist
commanded afee in excess of aquarter of the price of afur-
nished country villa. Klimt made hundreds of sketches of
Adele, culminating in 1907 with the shimmery golden por-
trait, Adele Bloch-Bauer |. Before Adel€'s untimely passing
in 1925, she owned six Klimt paintings, including another
portrait of herself, aportrait of a close friend, and three land-
scapes:. Adele Bloch-Bauer | & 11, Amalie Zuckerkandl, Apple
Tree |, Beechwood, and Houses in Unterach am Attersee.
Obvioudly oblivious to the terror to come, which would dra-
matically affect Austria generally and her husband Ferdinand
intimately, Adele left awill "kindly" requesting that Ferdi-
nand donate the paintings to the Austrian Gallery upon his
death.

The Nazi invasion of Austriaon March 12, 1938, worked
adramatic upheaval on the lives of Ferdinand and all Austri-
ans. Many of the Austrians embraced the Nazis, moving
Adolf Hitler to declare the Anschluss -- the annexation of
Austriato Nazi Germany -- the next day. To imbue these
actions with aquasi-legal basis, amock Council of Ministers
was convened, which adopted the resolution for the
Anschluss. The legitimate Austrian cabinet |leaders were
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arrested and deported to concentration camps. The country
was split into single districts under the direct control of Ber-
lin. Even the name "Austrid" was abolished. Ferdinand, who
was Jewish and had supported anti-Nazi efforts before the
annexation of Austria, fled the country to avoid persecution,
leaving behind all his holdings, including his paintings, a
valuable porcelain collection, and his beautiful home, castle,
and sugar factory. He settled in Zurich, Switzerland.

In the meantime, Nazi officials, accompanied by represen-
tatives of what later became the Austrian Gallery, convened
ameeting to divide up Ferdinand's property. His sugar com-
pany was "Aryanized" and his Vienna home was reduced to

a German railway headquarters. Reinhardt Heydrich, the
author of the infamous Final Solution, moved into Ferdi-
nand's castle. Ferdinand's vast porcelain collection was sold
at apublic auction, with the best pieces going to Viennas
museums. Hitler and Hermann G#37#ring confiscated some of
Ferdinand's Austrian Masters paintings for their private col-
lections. Others were bought for Hitler's planned museum at
Linz. Dr. Erich Fuerher, the Nazi lawyer liquidating the
estate, chose afew paintings for his personal collection. Dr.
Fuerher purported to give two of the paintings at issue, Adele
Bloch-Bauer | and Apple Treel, to the Austrian Gallery in
1941, in exchange for a painting donated by Ferdinand in
1936. He accompanied the transaction with a note claiming to
deliver the paintings in fulfillment of the last will and testa-
ment of Adele and signed it "Heil Hitler." In March 1943, Dr.
Fuerher sold Adele Bloch-Bauer |1 to the Gallery and Beech-
wood to the Museum of the City of Vienna. He kept Houses
in Unterach am Attersee for his personal collection. It is not
clear what immediately happened to Amalie Zuckerkandl,
although it ended up in the hands of the art dealer Vita K#3C#n-
stler.

Ferdinand died in Switzerland in November 1945. He left
awill, revoking all prior wills, and leaving his entire estate to
one nephew and two nieces, including Maria Altmann. Like
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Ferdinand, Altmann and her husband had been forced to flee
Austria. When the Nazis invaded Austria, they imprisoned her
husband Fritz in the labor camp at Dachau and moved Alt-
mann to a guarded apartment. Her brother-in-law managed to
get Fritz released from Dachau, after which they escaped to
Holland. Ultimately, they ended up in Hollywood, California,
where Altmann became a United States citizen in 1945.

Also in 1945, the Second Republic of Austriawas born and
the next year, it declared that all transactions motivated by the
Nazis were void. Despite this officia policy, Altmann and her
family members were unsuccessful in recovering the Klimt
paintings. Altmann's brother could retrieve only Housesin
Unterach from the private collection of Dr. Fuehrer. In
December 1947, the Museum of the City of Vienna offered to
return the painting Beechwood, but only in exchange for a
refund of the purchase price. This offer was rejected by Ferdi-
nand's heirs. The heirs then unsuccessfully sought return of
three of the paintings from the Gallery; the Gallery refused to
transfer the paintings, asserting that they had been bequeathed
to it by theterms of Adele'swill. Under color of the will, the
legal effect of which has yet to be determined, 1 the museum
even began to prepare suit for return of the Klimt paintings
not yet in its possession. Despite the museum's aggressive
stance, a private letter from Dr. Karl Garzarolli dated March
8, 1948, of the Gallery to his Nazi-era predecessor revealed
that nothing in the files of the Gallery would document the
donation of the paintings to the Gallery. This letter was kept
hidden from Ferdinand's heirs.

In 1948, an agent of Austria's Federal Monument Agency
contacted Dr. Rinesch, the Austrian lawyer hired by the fam-

1 Altmann contends that under both Austrian and American law, preca-
tory language such asthat set forth in Adele's last will and testament
kindly asking another to bequeath his property is unenforceable and inef-
fective to dispose of that property. To be effective, the will must contain
acommand or order as to the disposition of property.
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ily, to discuss the artworks in question. He informed Dr.
Rinesch that the artworks could not be exported without reso-
lution of their ownership. In a practice later declared illegal
by the Austrian government, the Agency informed Dr.
Rinesch that it would grant export permits on some of the
family's other recovered artworks in exchange for a'dona-
tion" of the Klimt paintings. With little hope of otherwise
exporting the other artworks, Dr. Rinesch agreed that Ferdi-
nand's heirs would acknowledge the will of Adele Bloch-
Bauer and allow the Austrian Gallery to keep the six Klimt
paintings mentioned in the will. He justified this decision to
Robert Bentley, Altmann's brother, by claiming that Adel€'s
will would be sufficient to give the museum aclaim to the six
paintings. He executed a document, dated April 12, 1948,
acknowledging the agreement and gave Houses in Unterach
to the Austrian Gallery. As agreed, Dr. Rinesch obtained
export permits for ailmost all of the other recovered artworks.

In early 1998, an international art scandal broke: the City

of New Y ork seized two Egon Schiele paintings loaned by
Austriato the Museum of Modern Art in New Y ork, claiming
that they were stolen by the Nazis. In response to alegations
that the Austrian Gallery still possessed looted art, the Aus-
trian Minister for Education and Culture for the first time
opened up the Ministry's archives to permit research into the
provenance of the national collection. The Austrian govern-
ment also created a Committee made up of government offi-
cials and art historians to advise the Minister for Education
and Culture on which artworks should be returned and to
whom. The documents that surfaced in 1998 demonstrated
that reliance on Adele's will as the source of legal titleto the
paintings was questionable at best.

Notwithstanding the discovery of the documents undermin-
ing the Austrian Gallery's ownership of the paintings, the
Committee recommended against returning the six Klimt
paintings at issue. Altmann alleges that the Committee vote
was predetermined by the Austrian government before the
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Committee ever discussed the matter. Altmann points to the
resignation of one Committee member who abstained from
the vote and later stated that she had been ordered by a supe-
rior to vote against return of the six paintings.

In September 1999, Altmann decided to file alawsuit in
Austriato overturn the Committee's recommendation regard-
ing the Klimt paintings. To do so, under Austrian law, Alt-
mann was required to pay afiling fee that is a percentage of
the recoverable amount. The standard formula used to calcu-
late the court feesis 1.2% of the amount in controversy plus
13,180 Austrian schillings. Because the amount in contro-
versy hereis approximately $135 million, Altmann would
have been required to pay about $1.6 million to pursue her
claim.2 Altmann applied for legal aid, seeking reduction of the
fees, and was granted a partial waiver. Based on the informa-
tion detailing her assets, the court determined that Altmann
and her co-heirs could afford a fee of 2 million schillings, or
approximately $135,000. Although Altmann did not appeal
the decision, the Republic of Austria appealed on the grounds
that Altmann had not declared the value of various art objects
worth amost $700,000 that she had recently recovered from
the Austrian government. The petition was rejected as
untimely. Regardless of the amount paid, in the event that Alt-
mann prevailed in the Austrian civil action, she would be enti-
tled to recover al of the court fees and her attorney's fees as
part of the final judgment.

Because of what they viewed as the prohibitive cost of the
lawsuit, Altmann and her family abandoned their Austrian
complaint. On August 22, 2000, Altmann filed the present
action against the Republic of Austriaand the Gallery in the
Central District of California. The Republic of Austriaand the
Gallery moved for dismissal under (i) Fed. R. Civ. P. 12(b)(1)

2 The exchange rate used is from the Declaration of Walter Friedrich in
Support of the Republic's Motion to Dismiss and equals 14.7 Austrian
schillings per U.S. dollar.
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for lack of subject matter jurisdiction; (ii) Fed. R. Civ. P.
12(b)(3) for lack of venue; (iii) Fed. R. Civ. P. 12(b)(7) for
failure to join indispensable parties; and (iv) the doctrine of
forum non conveniens. The district court denied this motion
on May 4, 2001.

II. Subject Matter Jurisdiction --
The Foreign Sovereign Immunities Act

On an appeal from the denial of amotion to dismiss, we
review the dismissal de novo, accepting all well-pleaded fac-
tual allegationsin the complaint as true and making all rea-
sonable inferences in the non-movant's favor. Zimmerman v.
City of Oakland, 255 F.3d 734, 737 (9th Cir. 2001).

A foreign state is normally immune from the jurisdic-

tion of federal and state courts in the United States. Verlinden
B.V. v. Cent. Bank of Nigeria, 461 U.S. 480, 486 (1983). The
United States Supreme Court has long recognized that"for-
eign sovereign immunity is a matter of grace and comity on
the part of the United States, and not a restriction imposed by
the Constitution.” 1d. The FSIA provides alimited means to
obtain jurisdiction over foreign sovereigns and their agencies
and instrumentalities and codifies a statutory set of exceptions
to foreign sovereign immunity. Those exceptions include
actionsinvolving waiver of immunity, commercial activity,
rights in property taken in violation of international law,
rights in property in the United States, tortious acts occurring
in the United States, and actions brought to enforce arbitration
agreements with aforeign state. 28 U.S.C. 8§ 1605. Thus a fed-
eral court cannot hear claims against sovereign nations, unless
the claim falls within one of these enumerated exceptions.
Verlinden, 461 U.S. at 497.

Altmann contends that the taking of her family's Klimt
paintings by the Austrian government violates international
law and falls squarely within the expropriation exception to
the FSIA. The district court agreed, finding that (i) the FSIA
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was retroactive to the pre- and post-war acts of the Nazis and
the Austrian government; (ii) personal jurisdiction existed
over the Republic and the Gallery; (iii) the doctrine of forum
non conveniens did not require transfer of jurisdiction to Aus-
trig; (iv) all necessary parties had been joined; and (v) venue
was appropriate in the Central District of California. Altmann
V. Republic of Austria, 142 F. Supp. 2d 1187 (C.D. Cal.
2001). We turn first to whether the FSIA appliesto Altmann's
clams.

A. The Applicability of the FSIA

We must first determine whether the district court properly
held that the FSIA may be applied to the alleged wrongful
appropriation by the Republic. The FSIA "provides the sole
basis for obtaining jurisdiction over aforeign state in the
courts of this country.” Argentine Republic v. Amerada Hess
Shipping Corp., 488 U.S. 428, 443 (1989). The defendants
maintain that jurisdiction is lacking because the FSIA may not
be retrospectively applied to conduct pre-dating the Depart-
ment of State's 1952 issuance of the Tate Letter, while the |ast
taking in this case purportedly occurred in 1948. See L etter of
Jack B. Tate, Acting Legal Advisor, Department of State, to
Acting Attorney General Philip B. Perlman, May 19, 1952
("1952 Tate Letter"), reprinted in 26 Dep't State Bull. 984
(1952) and in Alfred Dunhill of London, Inc. v. Republic of
Cuba, 425 U.S. 682 app. 2, at 711-15 (1976). To the extent
courts have considered the retroactivity of the FSIA, the con-
sensus appears to be that it would encompass events dating
back at least as far as the date of thisletter. See Carl Marks

& Co. v. Union of Soviet Socialist Republics, 841 F.2d 26 (2d
Cir. 1988);_Jackson v. People's Republic of China, 794 F.2d
1490 (11th Cir. 1986); Slade v. United States of Mexico, 617
F. Supp. 351 (D.D.C. 1985).

We need not reach the broad conclusion of the district court
that the FSIA may be generally applied to events predating
the 1952 Tate L etter. Instead, we find persuasive the reason-
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ing set forth by Judge Wald, who resigned in 1999 from the
Court of Appealsfor the District of Columbia Circuit to serve
two years as ajudge on the International Criminal Tribunal

for the Former Y ugoslavia. In her dissenting opinion in Princz
v. Federal Republic of Germany, Judge Wald agreed with the
majority that application of the FSIA to pre-1952 conduct is
not impermissibly retroactive, but set forth a narrower ratio-
nale for that conclusion. See 26 F.3d 1166, 1178-79 (D.C. Cir.
1994) (Wald, J., dissenting on other grounds), cert. denied,
513 U.S. 1121 (1995).

The "presumption against retroactive legidation is deeply
rooted in our jurisprudence, and embodies alegal doctrine
centuries older than our Republic." INSv. St. Cyr, 533 U.S.
289, 316 (2001) (quoting Kaiser Aluminum & Chem. Corp. v.
Bonjorno, 494 U.S. 827, 855 (1990) (Scalia, J., concurring)).
Although Congressis empowered to enact statutes with retro-
spective effect, a statute may not be applied retroactively "ab-
sent a clear indication from Congress that it intended such a
result.” 1d. (noting that cases where the Supreme Court has
found truly retroactive effect involved statutory language so
clear that it could sustain only one interpretation).

A statute does not operate "retrospectively,” and thus
impermissibly, ssmply because it applies to conduct antedat-
ing the statute's enactment. Landgraf v. US| Film Prods., 511
U.S. 244, 269 (1994). We "must ask whether the new provi-
sion attaches new legal consequences to events completed
before its enactment.” Id. at 269-70."[ T]he judgment whether
aparticular statute acts retroactively should be informed and
guided by familiar considerations of fair notice, reasonable
reliance, and settled expectations.” St. Cyr , 533 U.S. at 321
(internal quotation marks omitted). We must consider"the
nature and extent of the change in the law and the degree of
connection between the operation of the new rule and arele-
vant past event." Landgraf, 511 U.S. at 270. "[E]very statute,
which takes away or impairs vested rights acquired under
existing laws, or creates a new obligation, imposes a new
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duty, or attaches a new disability, in respect to transaction or
considerations already past, must be deemed retrospective.”
I1d. at 269 (quoting Soc'y for Propagation of the Gospel v.
Wheeler, 22 F. Cas. 756, 767 (C.C.D.N.H. 1814) (No.
13,156)). On the other hand, statutes that confer or oust juris-
diction, or change procedural rules, may be applied in suits
arising before their enactment without raising concerns about
retroactivity. 1d. at 274-75. Because these rules "take[ | away
no substantive right but simply change| ] the tribunal that is
to hear the case,”" present law governs in such situations. 1d.
at 274 (quoting Hallowell v. Commons, 239 U.S. 506, 508
(1916)).

The Princz majority found that Congress's intention for the
FSIA to be retroactively applied was manifest in the statute's
statement of purpose that "claims of foreign states to immu-
nity should henceforth be decided by courts of the United
States and of the States in conformity with the principles set
forth in this chapter." Princz, 26 F.3d at 1170 (quoting 28
U.S.C. § 1602). The magjority interpreted Congress's use of
the word "henceforth” to mean that "the FSIA isto be applied
to all cases decided after its enactment, i.e., regardless of
when the plaintiff's cause of action accrued.” 1d. The court
also pointed out that Congress's deletion of the languagein 28
U.S.C. § 1332 providing for diversity jurisdiction over suits
by a United States citizen against a foreign government would
prevent prospective plaintiffs from suing over pre-enactment
acts unless the FSIA's replacement section, 28 U.S.C. § 1330,
were available. 1d. at 1170. Further, the Princz magjority sug-
gested, as the district court found here, that application of the
FSIA to the facts at issue effected merely a change of jurisdic-
tion; thus, because the FSIA did not alter liability under the
applicable substantive law, its application would not be
impermissibly retroactive. Id. at 1170-71; see also Altmann,
142 F. Supp. 2d at 1200.

Other courts have determined not to apply the FSIA to
events predating its enactment. See Carl Marks, 841 F.2d 26;
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Jackson, 794 F.2d 1490; Slade, 617 F. Supp. 351. Neverthe-
less, in reaching this conclusion, these courts did not rely
solely on the lack of aclear expression of congressional
intent; otherwise, they would have concluded that the FSIA
could not be applied to events predating its 1976 enactment.
Instead, they recognized that the FSIA would properly apply
to events occurring after the issuance of the 1952 Tate L etter.
See Carl Marks, 841 F.2d at 27 ("We believe, asdid the dis-
trict court, that only after 1952 was it reasonable for aforeign
sovereign to anticipate being sued in the United States courts
on commercial transactions.” (alterations and quotation marks
omitted)); Jackson, 794 F.2d at 1497-98 ("We agree that to
give the Act retrospective application to pre-1952 events
would interfere with antecedent rights of other sovereigns
(and also with antecedent principles of law that the United
States followed until 1952)."); Slade, 617 F. Supp. at 356
("[T]he Court finds that the FSIA cannot be applied retroac-
tively to this case where all the operative events occurred
before 1952."). Although the issuance of the 1952 Tate L etter
has been recognized as the moment when "the American posi-
tion changed and the “restrictive theory of sovereign immu-
nity' was adopted,” for purposes of determining whether
Austria could have settled expectations of immunity in a
United States court, we note the observation of Judge Re,
Chief Judge Emeritus of the Court of International Trade, that
it was announced in 1948 that the State Department was
reconsidering the policy. Edward D. Re, Human Rights,
Domestic Courts, and Effective Remedies, 67 St. John's L.
Rev. 581, 583-84 (1993).

Assuming, without deciding, that these cases are correct

that congressional intent to allow application of the FSIA to
pre-enactment factsis not manifest in the statutory language,
we turn to the second prong of the Landgraf test and examine
"whether applying the FSIA would “impair rights a party pos-
sessed when he acted,' " Princz, 26 F.3d at 1178 (Wald, J.,
dissenting on other grounds) (quoting Landgraf , 511 U.S. at
280), i.e., whether Austria would have been entitled to immu-
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nity for its alleged complicity in the pillaging and retention of
treasured paintings from the home of a Jewish alien who was
forced to flee for hislife.

In determining what rights Austria possessed when it acted,
and what were its legitimate expectations, we look to the
practice of American courts at that time, which was one of
judicial deference "to the case-by-case foreign policy determi-
nations of the executive branch.” Id. at 1178-79 (citing Ver-
linden, 461 U.S. at 486). We note that in Verlinden, the
Supreme Court explained that "[u]ntil 1952, the State Depart-
ment ordinarily requested immunity in all actions against
friendly foreign sovereigns.” 461 U.S. at 486 (emphasis
added). In 1943, the Supreme Court pronounced that"it is of
public importance that the action of the political arm of the
Government taken within its appropriate sphere be promptly
recognized, and that the delay and inconvenience of a pro-
longed litigation be avoided by prompt termination of the pro-
ceedingsin the district court." Ex Parte Peru, 318 U.S. 578,
587-89 (1943). Two years later, the Court exercised in rem
jurisdiction over a Mexican vessel, noting the absence of a
certification of immunity by the State Department or other
evidence supporting immunity in conformance with the prin-
ciples accepted by the State Department. See Republic of
Mexico v. Hoffman, 324 U.S. 30, 34-35 (1945).

Determining whether the FSIA may properly be applied

thus turns on the question whether Austria could legitimately
expect to receive immunity from the executive branch of the
United States for its complicity in and perpetuation of the dis-
criminatory expropriation of the Klimt paintings. Mindful that
such seizures explicitly violated both Austria's and Germa-

ny's obligations under the Hague Convention (1V) on the

Laws and Customs of War on Land, Oct. 18, 1907, 1 Bevans
631, 1907 U.S.T. LEXIS 29 (entered into force Jan. 26, 1910),3

3 A number of the treaty's accompanying regulations are directly on
point. Article 46 forbids the confiscation of private property, Article 47
forbids pillage, and Article 56 specifically forbids'[&]ll seizureof . . .
works of art." 1907 U.S.T. LEXIS 29, at *37, *40.

16



and that Austria's Second Republic officially repudiated all
Nazi transactions in 1946, we hold that Austria could not
expect such immunity.

That Austria and the United States were no longer on oppo-
site sides of World War 11 at the time the Federal Monument
Agency attempted to extort valid title to the Klimt paintings
does not mean that Austria could reasonably expect the grant-
ing of immunity for an act so closely associated with the
atrocities of the War. Although the deprivation of private
property, while discriminatory and indeed dehumanizing,
pales in comparison with the horrors inflicted upon those
who, unlike Ferdinand, were unable to escape the slavery, tor-
ture, and mass murder of the Nazi concentration camps, we
are certain that the Austrians could not have had any expecta-
tion, much less a settled expectation, that the State Depart-
ment would have recommended immunity as a matter of
"grace and comity" for the wrongful appropriation of Jewish

property.

Indeed, the State Department's position on that question
isevident inan April 13, 1949 letter from Mr. Tate announc-
ing the State Department's adoption of a policy to remove
obstacles to recovery specifically for victims of Nazi expro-
priations. On April 27, 1949, the United States State Depart-
ment issued a press release stating, in pertinent part:

As amatter of general interest, the Department pub-
lishes herewith a copy of aletter of April 13, 1949
from Jack B. Tate, Acting Legal Advisor, Depart-
ment of State, to the Attorneys for the plaintiff in
Civil Action No. 31-555 in the United States District
Court for the Southern District of New Y ork.

The letter repeats this Government's opposition to
forcible acts of dispossession of a discriminatory and
confiscatory nature practiced by the Germans on the
countries or peoples subject to their controls; states
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that it is this Government's policy to undo the forced
transfers and restitute identifiable property to the
victims of Nazi persecution wrongfully deprived of
such property; and sets forth that the policy of the
Executive, with respect to claims asserted in the
United States for restitution of such property, isto
relieve American courts from any restraint upon the
exercise of their jurisdiction to pass upon the validity
of the acts of Nazi officials.

Press Release No. 296, "Jurisdiction of United States Courts
Re Suits for Identifiable Property Involved in Nazi Forced
Transfers," reprinted in Bernstein v. N. V. Nederlandsche-
Amerikaansche, 210 F.2d 375, 375-76 (2d Cir. 1954) (per
curiam) (emphasis added). The press rel ease was accompa-
nied by a copy of the actual |etter, which states in pertinent
part:

1. This Government has consistently opposed the
forcible acts of dispossession of a discriminatory and
confiscatory nature practiced by the Germans on the
countries or peoples subject to their controls.

* % %

3. The policy of the Executive, with respect to
claims asserted in the United States for the restitu-
tion of identifiable property (or compensation in lieu
thereof) lost through force, coercion, or duress as a
result of Nazi persecution in Germany, isto relieve
American courts from any restraint upon the exercise
of their jurisdiction to pass upon the validity of the
acts of Nazi officials.

Letter from Jack B. Tate, Acting Legal Advisor, Department
of State, to the Attorneys for the plaintiff in Civil Action No.
31-555 (S.D.N.Y.), reprinted in Bernstein, 210 F.2d at 376.
We conclude, as did Judge Wald, that the application of the
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FSIA infringes on no right held at the time the acts at issue
occurred, and thus the FSIA is not impermissibly applied to
Austriain this case.

Thisresult is particularly apt for at least three additional
reasons. First, we note that by the 1920s, Austriaitself had
adopted the restrictive theory, which recognizes sovereign
immunity "with regard to sovereign or public acts (jure
imperii) of astate, but not with respect to private acts (jure
gestionis)." 1952 Tate Letter, reprinted in Alfred Dunhill, 425
U.S. at 711; see also Joseph M. Sweeney, The International
Law of Sovereign Immunity 30 (U.S. Dep't of State Policy
Research Study, 1963) ("At the end of World War 1, the
courts of Austria abandoned the absolute concept[of sover-
eign immunity] and adopted the restrictive concept.”). Asthe
Tate Letter of May 19 describes:

The newer or restrictive theory of sovereign immu-
nity has always been supported by the courts of Bel-
gium and Italy. It was adopted in turn by the courts
of Egypt and of Switzerland. In addition, the courts
of France, Austria, and Greece, which were tradi-
tionally supporters of the classical theory, reversed
their position in the 20's to embrace the restrictive
theory. Rumania, Peru, and possibly Denmark also
appear to follow this theory.

1952 Tate L etter, reprinted in Alfred Dunhill , 425 U.S. at 713.
Thus Austria could have had no reasonabl e expectation of
immunity in aforeign court. As Judge Wald notes, the 1945-
46 Nuremberg trials signaled "that the international commu-
nity, and particularly the United States . . . would not have
supported a broad enough immunity to shroud the atrocities
committed during the Holocaust." Princz, 26 F.3d at 1179
(Wald, J., dissenting on other grounds). Because a United
States court would apply the international law of takings,
which presumably would be applied in any foreign court, the
application of the FSIA to the facts of this case"merely
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addresg] es] which court shall have jurisdiction” and thus "can
fairly be said merely to regulate the secondary conduct of liti-
gation and not the underlying primary conduct of the parties.”
Hughes Aircraft Co. v. United States ex rel. Schumer , 520
U.S. 939, 951 (1997) (emphasisin original) (citing Landgraf,
511 U.S. at 275). Because such application would"affect only
where a suit may be brought, not whether it may be brought
at al," id. (emphasisin original), the application of the FSIA
to the facts of this caseis not impermissibly retroactive.

Second, the cases holding the FSIA inapplicable to pre-

1952 events involve economic transactions entered into long
before the facts of this case arose and, unlike here, prior to the
defendant country's acceptance of the restrictive principle of
sovereign immunity and to the widespread acceptance of the
restrictive theory. The Soviet Union, which was sued in Carl
Marks over its default with respect to debt instruments issued
in 1916, see 841 F.2d at 26, was in 1952, together with the
Soviet satellite countries and the United Kingdom, one of the
few remaining jurisdictions that supported "continued full
acceptance of the absolute theory of sovereign immunity."
1952 Tate L etter, reprinted in Alfred Dunhill , 425 U.S. at 715.
The 1952 Tate L etter also noted that China, sued in Jackson
over its default on bondsissued in 1911, see 794 F.2d at 1491,
was among the jurisdictions not yet having clearly adopted
the restrictive principle. 1952 Tate Letter, reprinted in Alfred
Dunhill, 425 U.S. at 712. Asfor Mexico, sued in Slade over
its default over a 1922 interest agreement, see 617 F. Supp.
351, it iswell-known that Latin-American nations did not
accept the restrictive approach to immunity well into the
1980s. See Wang Houli, Sovereign Immunity: Chinese View
and Practices, J. Chinese L., Spring 1987, at 22, 27.

Third, the disputesin Carl Marks, Jackson, and Slade
essentially involved contracts, an area in which courts have
traditionally deferred to the "settled expectations' of the par-
ties at the time of contracting in recognition of the parties
allocation of risk. Such deferenceis especialy duein finan-
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cial transactions involving foreign debt instruments, where
unexpected judicial intrusion essentially would re-write the
parties original bargain. Such presumptions are inapplicable
in the context of aclaim like the international takings viola-
tion at issue here. Thus, even if Austria had indeed expected
not to be sued in aforeign court at the time it acted, an expec-
tation which we have explained would be patently unreason-
able, such expectation would be due no deference.

For these reasons, we hold that application of the FSIA
to the pre-1952 actions of the Republic of Austriais not
impermissibly retroactive.

B. Expropriation Exception to Sovereign Immunity

The FSIA's expropriation exception to immunity pro-
vides that:

A foreign state shall not be immune from the juris-
diction of the courts of the United States or of the
Statesin any case. . . (3) in which rightsin property
taken in violation of international law are in issue
and . . . that property or any property exchanged for
such property is owned or operated by an agency or
instrumentality of the foreign state and that agency
or instrumentality is engaged in acommercial activ-
ity in the United States. . . .

28 U.S.C. § 1605(a). This exception to foreign sovereign
immunity "is based upon the general presumption that states
abide by international law and, hence, violations of interna
tional law are not “sovereign' acts." West , 807 F.2d at 826;
H.R. Rep. No. 94-1487, at 14, reprinted in 1976
U.S.C.C.A.N. 6604, 6613 ("[T]he central premise of the hill
[is that] decisions on claims by foreign states to sovereign
immunity are best made by the judiciary on the basis of a stat-
utory regime which incorporates standards recognized under
international law."); see also Trajano v. Marcos (In re Estate
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of Marcos Human Rights Litig.), 978 F.2d 493, 497-98 (9th
Cir. 1992) ("Congressintended the FSIA to be consistent with
international law . . . ."). For guidance regarding the norms
against takingsin violation of international law, we may look
to court decisions, United States law, the work of jurists, and
the usage of nations. See Siderman de Blake, 965 F.2d at 714-
15; West, 807 F.2d at 831 n.10. Nevertheless, we recognize
that "[a]t the jurisdictional stage, we need not decide whether
the taking actually violated international law; aslong asa
“claim is substantial and non-frivolous, it provides a sufficient
basis for the exercise of our jurisdiction.' " Siderman de
Blake, 965 F.2d at 711 (quoting West, 807 F.2d at 846).

The facts alleged by Altmann fall squarely within the
expropriation exception to sovereign immunity. Thereisno
guestion but that "rightsin property” areinissue. The Aus-
trian Republic and Gallery insist on Adele'swill asthe basis
for their legal ownership of the Klimt paintings. Altmann, as
atrue heir and as arepresentative of other heirs, asserts the
will has no such legal effect and the documents unearthed in
1998 revealed that fact to the current Austrian government
and to the Austrian Gallery, which nevertheless have retained
possession of the paintings without payment therefor.

The next question is whether the property in issue was

taken in violation of international law. To constitute avalid
taking under international law three predicates must exist.
First, "[v]alid expropriations must always serve a public pur-
pose." West, 807 F.2d at 831. Second,"aliens [must] not be
discriminated against or singled out for regulation by the
state." 1d. at 832. Finally, "[a]n otherwise valid taking isille-
gal without the payment of just compensation.” 1d. (relying on
reports from the Foreign Claims Settlement Commission,
international law journals, the Restatement (Second) of For-
eign Relations Law of the United States, and federal case
law). To fall into this exception, the plaintiff cannot be a citi-
zen of the defendant country at the time of the expropriation,
because " “[e]xpropriation by a sovereign state of the property
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of its own nationals does not implicate settled principles of
international law.' " Siderman de Blake , 965 F.2d at 711
(quoting Chiudian v. Philippine Nat'l Bank, 912 F.2d 1095,
1105 (9th Cir. 1990)).

The facts of record, which in this procedural posture we

must take as true, show that the Klimt paintings have been
wrongfully and discriminatorily appropriated in violation of
international law. The Nazis did not even pretend to take the
Klimt paintings for a public purpose; instead, Dr. Fuehrer sold
them for personal gain or exchanged them to supplement his
private collection. In addition, their taking appears discrimi-
natory. Altmann is a Jewish refugee, now a United States citi-
zen, who is a descendant of a Czech family whose property
was looted by the Nazis because of their religious heritage.
According to Altmann, despite convening a Committee to
evaluate expropriation claims and return stolen artwork, the
Austrian government intentionally intervened to thwart afair
and impartial vote on the restitution of the Klimt paintings.
Further, the Austrian government has not yet returned the
paintings to Altmann and her family or justly compensated
them for the value of the paintings.4 Without compensation,
this taking cannot be valid. See West, 807 F.2d at 832.

Finally, the Austrian Gallery is engaged in commercial
activity in the United States. Altmann has satisfied the FSIA's
statutory nexus requirement by showing that the paintings are
owned or operated by an agency or instrumentality of the for-
eign state, here the Austrian Gallery, which is'engaged in
commercial activity in the United States." 28 U.S.C.

§ 1605(a)(3). The defendants do not contest that the Gallery

4 Austrianow claims the Altmann family itself later donated the paint-
ings in exchange for export permits on other artwork returned to the fam-
ily after World War I1. Altmann argues this practice wasillegal, as the
Austrian government later found, and thus any purported "donation” was
legally void. Because this dispute is a mixed factual and legal question, it
cannot be resolved on appeal and is best |eft for the trial court.
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isan "agency or instrumentality.” The FSIA defines"com-
mercial activity" as "either aregular course of commercial
conduct or a particular commercial transaction or act,” and
provides that "[t]he commercia character of an activity shall
be determined by reference to the nature of the course of con-
duct or particular transaction or act, rather than by reference
to its purpose.” Id. at § 1603(d).

Altmann argues that the Gallery engagesin commer-

cial activity in the United States by authoring, editing, and
publishing in the United States both a book entitled Klimt's
Women, as well as an English-language guidebook, contain-
ing photographs of the looted paintings.5 She also contends
that the advertisements in the United States of Gallery exhibi-
tions, particularly those relating to the Klimt paintings, as
well as operation of the Gallery itself, constitute commercial
activity. The key commercial behavior of the Gallery hereis
not its operation of the museum exhibition in Austria, how-
ever, but its publication and marketing of that exhibition and
the books in the United States. Klimt's Women , for example,
is published in English in the United States by Yae Univer-
sity Press and capitalizes on the images of three of the paint-
ings at issue. That book was published in conjunction with a
large exhibition at the Gallery featuring the expropriated
paintings. Furthermore, the Austrian Gallery asserts copyright
ownership as "authors"; two employees of the Gallery edited
the book; and the director of the Gallery islisted as responsi-
ble for its content. The museum guidebook is aso published
in English and features the painting Adele Bloch-Bauer | on
its cover. The publication and sale of these materials and the
marketing of the Klimt exhibition in the United States are

5 See Appendix A, cover page of the Austrian Gallery English language
guidebook; Appendix B, excerpts from Gustav Klimt in the Austrian Gal-
lery Belvedere, authored by Gerbert Frodl, the director of the Austrian
Gallery; Appendix C, excerpts from Klimt's Women, edited by Tobias
Natter, the curator of twentieth century art at the Austrian Gallery, and
Gerbert Frodl; and Appendix D, cover page of Austrian Information, July/
August 2000, published by the Austrian Press and Information Service.
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commercia activitiesin and of themselves, but are also a
means to attract American tourists to the Gallery. Given that
the commercia activity is centered around the very paintings
at issuein thisaction and far exceeds that which we found
sufficient to justify applying 8 1605(a)(3) in Siderman de
Blake, 965 F.2d at 709, we must conclude that the Gallery is
engaging in commercial activity sufficient to justify jurisdic-
tion under the FSIA.

[11. Due Process and Personal Jurisdiction

Austria maintains that even if an exception to sovereign
immunity applies, Altmann's suit cannot be maintained unless
the district court has personal jurisdiction over the Republic
and the Gallery. Under the FSIA, however, personal jurisdic-
tion over aforeign state exists where subject-matter jurisdic-
tion exists and where proper service has been made. 28 U.S.C.
§ 1330(b). Because we hold that the paintings are subject to
the expropriation exception of the FSIA, and there has been
proper service of process under § 1608, as the Republic con-
cedes, the court has personal jurisdiction over the Republic
and the Gallery.

We also hold that, if the facts are as Altmann alleges, the
assertion of personal jurisdiction over the Republic and the
Gallery complies with the Due Process Clause of the Fifth
Amendment. Assuming that aforeign stateis a"person” for
purposes of the Due Process Clause, Republic of Argentinav.
Weltover, 504 U.S. 607, 619 (1992), there must be sufficient
"minimum contacts' between the foreign state and the forum
"such that maintenance of the suit does not offend traditional
notions of fair play and substantial justice," Int'l Shoe Co. v.
Washington, 326 U.S. 310, 316 (1945) (citation omitted). See
also Theo. H. Davies & Co. v. Republic of the Marshall
Islands, 174 F.3d 969, 974 & n.3 (9th Cir. 1999) ("[W]e need
not decide whether [the government agency] is a person' for
purposes of the Due Process Clause. We simply assume, with-
out deciding, that both are."). "Factors to be taken into con-
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sideration are whether the defendant makes sales, solicits or
engages in businessin the state, serves the state's markets,
designates an agent for service of process, holds alicense, or
isincorporated there." Bancroft & Masters, Inc. v. Augusta
Nat'l Inc., 223 F.3d 1082, 1086 (9th Cir. 2000); _see also Heli-
copteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408,
418 (1984). "Where service is made under FSIA section 1608,
the relevant areain delineating contactsisin the entire United
States, not merely the forum state." Richmark Corp. v. Timber
Falling Consultants, Inc., 937 F.2d 1444, 1447 (9th Cir.

1991) (internal quotation marks and alterations omitted).

The Republic and the Gallery have sufficient minimum
contacts with the United States such that maintenance of the
suit does not offend traditional notions of fair play and sub-
stantial justice. As previously noted, the Gallery edits and
publishes several publicationsin the United States, two of
which capitalize on the very paintings at issue here. The Gal-
lery's publication and marketing of these books is designed to
solicit tourism by United States citizensin Austriaand to
attract those visitors to the Gallery, in particular to view the
Klimt works. Both the Republic and the Gallery profit from
the sales of the books and the resulting United States tourism.

Furthermore, it is not only the Gallery's activities in the
forum, but also actions taken by the Government on behalf of
the Gallery that support personal jurisdiction. See Texas Trad-
ing & Milling Corp. v. Fed. Republic of Nigeria, 647 F.2d
300, 314 (2d Cir. 1981). The Austrian Press and Information
Service of the Austrian Embassy has published a tourism bro-
chure advertising the Klimt exhibition at the Austrian Gallery
and featuring the portrait of Adele Bloch-Bauer on its cover.
This brochure is available at Austrian consulates throughout
the United States, distributed to alarge mailing list of individ-
ualsin the United States, and is widely available on the Inter-
net. The advertisement and promotion of this exhibition
directly benefit the Gallery.
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The Republic itself does not contest that it has substantial,
systematic, and continuous contacts with the United States
through its operation of consulates, sponsorship of tourist
relations and trade, and promotion of Austrian business inter-
ests. The Republic alone operates three consulates in the
United States and twenty-six honorary consulatesin the
United States and its territories.6 The Austrian Trade Commis-
sion and Austrian National Tourist Offices operate in both
New York and Los Angeles. Austria also recently invested
$400,000 in the renovation of the Rudolf Schindler house, a
historic architectural landmark in Los Angeles. Thus Altmann
has established " continuous and systematic contacts."
Helicopteros, 466 U.S. at 414-16 & nn.8-9; Siderman de
Blake, 965 F.2d at 709-10 (finding jurisdiction where hotel
solicited United States tourism and accepted United States
credit cards for payment for guest reservations). We do not
hold that these contacts are enough to support general juris-
diction, but they support the reasonableness of the assertion
of specific jurisdiction based on the Gallery's publication of
books and advertisements featuring the Klimt works. We con-
clude that fair play and substantial justice would not be
offended if we maintain jurisdiction over Austriain this case.

V. Joinder of Parties

We regject Austria's contention that Altmann's co-heirs are
necessary parties to the litigation requiring dismissal of this
action under Rule 19 unlessthey are joined. See Dawa-
vendewa v. Salt River Project Agric. Improvement & Power
Dist., 276 F.3d 1150, 1155 (9th Cir. 2002), cert. denied, 123

6 See Austrian Press and Information Service, Austrian Officesin the
United States, at <http://www.austria.org/govoff.htm#congen>. In addi-
tion to the Consulates General in New Y ork City, Los Angeles, and Chi-
cago, honorary consulates exist in Anchorage, Atlanta, Boston, Buffalo,
Charlotte, Columbus, Denver, Detroit, Honolulu, Houston, Kansas City,
Miami, Milwaukee, Nassau, New Orleans, Philadelphia, Pittsburgh, Port-
land, Richmond, St. Louis, St. Paul, St. Thomas, San Francisco, San Juan,
Seattle, and Warwick.
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S. Ct. 98 (2002). In determining whether the co-heirs are nec-
essary parties under Rule 19, we consider whether, in the
absence of their joinder, complete relief can be accorded to
Altmann._Shermoen v. United States, 982 F.2d 1312, 1317
(9th Cir. 1992). In the alternative, we consider whether the
co-heirs can claim alegally protected interest in the subject of
the suit such that adecision in their absence will (1) impair

or impede their ability to protect that interest; or (2) expose
the Republic of Austria and Altmann to the risk of multiple
or inconsistent obligations by reason of that interest. See Fed.
R. Civ. P. 19(a)(2); Clinton v. Babbitt, 180 F.3d 1081, 1088
(9th Cir. 1999). Joinder is"contingent . . . upon an initial
requirement that the absent party claim alegally protected
interest relating to the subject matter of the action.” Northrop
Corp. v. McDonnell Douglas Corp., 705 F.2d 1030, 1043 (Sth
Cir. 1983) (emphasis added). Where a party is aware of an
action and chooses not to claim an interest, the district court
does not err by holding that joinder was "unnecessary."
United States v. Bowen, 172 F.3d 682, 689 (9th Cir. 1999).

Although Altmann is an heir to only twenty-five percent of
her uncle's estate, her relatives have assigned to her an addi-
tional fifty percent of their interest in the estate for purposes
of this suit. Another relative, Altmann's cousin, who holds the
remaining twenty-five percent interest in the estate does not
livein the United States and is aware of the litigation. Given
that all necessary parties are aware of the litigation and have
chosen not to claim an interest, joinder of these partiesis
unnecessary to this suit. Seeid. (holding that the district court
did not err by finding that a party who was aware of an action
but chose not to claim an interest was not a necessary party
under Rule 19).

V. Venue
The Republic and the Gallery aso appeal the district
court's denial of their motion to dismiss for improper venue.

Relying on 28 U.S.C. § 1391(f)(3), the district court found
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that venue was appropriate in the Central District of Califor-
niabecauseitisa"judicial district in which the agency or
instrumentality is licensed to do business or is doing busi-
ness." The district court found "no authority that suggests that
aforeign agency or instrumentality that engages in"commer-
cial activity' within adistrict is not also “doing business
within adistrict." Altmann, 142 F. Supp. 2d at 1215.

We agree with the district court that venue is appropriate in
the Central District. Section 1391(f)(3) authorizes venuein
any judicial district in which an agency or instrumentality of
aforeign state is "doing business" if the agency or instrumen-
tality is sued, and § 1391(f)(4) authorizes venue in the federal
district court for the District of Columbiaif the foreign state
itself is sued. We do not read the statute to require that (f)(3)
be the exclusive basis on which venue is available when an
agency or instrumentality of the foreign state is sued, or that
(f)(4) be the exclusive basis when aforeign state is sued. Sec-
tions (f)(3) and (f)(4) are alternative venue provisions, sepa-
rated by the word "or." Where, as here, both the foreign state
and itsinstrumentality are sued in the same suit, both venue
provisions are potentially available. Because the publications
and advertisements of the Austrian Gallery that form the basis
for jurisdiction under the FSIA have been distributed in the
Central District of California, we hold that the Austrian Gal-
lery, an agency or instrumentality of Austria, is"doing busi-
ness' in the district and that venue is therefore proper in the
Central District under § 1391(f)(3). (We also note that an
Austrian Consulate is located on Wilshire Boulevard in Los
Angeles, ashort distance from the federal courthouse; that
diplomatic representatives of Austriawork in the Central Dis-
trict; and that Altmann, now 86 years old, would be forced to
travel to Washington, D.C. to pursue this action, significantly
outweighing any inconvenience potentially experienced by
the Republic of Austria)

V1. Forum Non Conveniens

Finally, we hold that the district court did not err in denying
Austria's motion to dismiss the action based on the doctrine
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of forum non conveniens. A district court may decline to exer-
ciseitsjurisdiction, even though the court has jurisdiction and
venue, when it appears that the convenience of the parties and
the court and the interests of justice indicate that the action
should be tried in another forum. See Piper Aircraft Co. v.
Reyno, 454 U.S. 235, 249-50 (1981). Because this determina-
tion is committed to the sound discretion of the district court,
Austriafaces an uphill battle in persuading us that the district
court abused its discretion by denying Austria’'s motion.
Cheng v. Boeing Co., 708 F.2d 1406, 1409 (9th Cir. 1983);
see also L eetsch v. Freedman, 260 F.3d 1100, 1102-03 (9th
Cir. 2001) (Where the court has considered the availability of
an adequate alternative forum, and where it has considered
and reasonably balanced al relevant public and private inter-
est factors, its decision deserves substantial deference.).

Altmann contends that Austria cannot meet its threshold
burden of providing an adequate alternative forum. The dis-
trict court agreed, finding that because the Austrian filing fees
are so oppressively burdensome and Altmann's claims will
likely be barred by the thirty-year statute of limitations under
Austrian law, these factors render the Austrian courts unavail-
able.

We disagree that the cost of the lawsuit in Austria, alone,
makes this forum unavailable. The mere existence of filing
fees, which are required in many civil law countries, does not
render aforum inadequate as a matter of law. See, e.qg., Nai-
Chao v. Boeing Co., 555 F. Supp. 9, 16 (N.D. Cal. 1982)
(holding that despite filing fees amounting to one percent of
claim and an additional one-half percent for each appeal, Tai-
wan was an adequate forum), aff'd sub nom, Cheng v. Boeing
Co., 708 F.2d 1406 (9th Cir.), cert. denied , 464 U.S. 1017
(1983); see also Mercier v. Sheraton Int'l, Inc. , 981 F.2d
1345, 1353 (1st Cir. 1992), cert. denied, 508 U.S. 912 (1993)
(fifteen percent Turkish bond would not prohibit court from
finding Turkey adequate forum); Murray v. BBC , 81 F.3d
287, 292-93 (2d Cir. 1996) (England was an adequate forum
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despite the plaintiff's claim that the American contingency fee
system was the only way he could afford a lawyer). Altmann
and her co-plaintiffs received significant legal aid based on
her petition to the court for a reduction of fees. She did not
appeal to further reduce these fees; nor did she apply for an
extension of the term of payment of the court fees. Finally, it
appears that the fee application was made without calculating
the present value of Altmann's home or taking into account
the value of anumber of porcelain pieces returned by the
Austrian government. Arguably, Altmann has greater assets
available to her than she listed in her application to the court.
Thus the Austrian filing fees are not a basis for finding an
inadequate forum.

Nor are we convinced that Austrias statute of limitations
bars Altmann's action in that forum. Although Altmann is
correct that a thirty-year statute of limitations generally
appliesto civil clamsin Austria, under Austrian law, acts of
fraudulent concealment toll the statute. Moreover, the statute
of limitations does not prevent Altmann from basing her
claims on the 1998 Federal Statute on the Restitution of Art
Objects from the Austrian Federal Museums and Collections.
This legidation "authorizes the Minister of Finance to return
artworks in special instances enumerated in the States where
claims could otherwise not be made," including the expiration
of astatute of limitations.

Nevertheless, our conclusions with respect to the filing fees
and the statute of limitations do not compel usto dismissthe
complaint on the grounds of forum non conveniens . Alt-
mann's choice of forum should not be disturbed unless, when
weighing the convenience of the parties and the interests of
justice, "the balanceis strongly in favor of the defendant.”
Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508 (1947). To make
this determination, we consider both the "private interest” fac-
tors affecting the convenience of the litigants, including all
"practical problemsthat make trial of a case easy, expeditious
and inexpensive" aswell asthe "public interest” factors
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affecting the convenience of the forum, which include the
administrative difficulties flowing from court congestion; the
local interest in having localized controversies resolved at
home; the interest in having the trial of adiversity casein a
forum that is familiar with the law that must govern the
action; the avoidance of unnecessary problems in conflicts of
law, or in application of foreign law; and the unfairness of
burdening citizensin an unrelated forum with jury duty. 1d. at
508-009.

Austria claims that the private and public interest factors
weigh in favor of conducting atria in Austria. It argues that
the evidentiary sources, the witnesses, and the paintings are
all located in Austriaand a United States district court would
be required to apply Austrian law. We do not agree that these
factors outweigh Altmann's choice of forum. Maria Altmann
isan elderly United States citizen, who hasresided in this
country for over sixty years. The requisite foreign travel, cou-
pled with the significant costs of litigating this case in Aus-
tria, weigh heavily in favor of retaining jurisdiction in the
United States. Because of the discrete issues presented, this
case aloneis unlikely to cause much congestion in the courts.
Finally, Austria has not set forth any potential conflicts of law
beyond the statute of limitations, which it concedesistolled
for fraudulent concealment, as in the United States. Because
the Republic of Austria has not made a"clear showing of
facts which either (1) establish such oppression and vexation
of adefendant asto be out of proportion to the plaintiff's con-
venience, which may be shown to be slight or nonexistent, or
(2) make tria in the chosen forum inappropriate because of
considerations affecting the court's own administrative and
legal problems,” Cheng, 708 F.2d at 1410 (internal quotation
marks omitted), we uphold the findings of the district court as
to forum non conveniens.

VI1Il. Conclusion

Maria Altmann has alleged sufficient facts which, if
proven, would demonstrate that the Klimt paintings were
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taken in violation of international law. At least asto the
Republic of Austriaand the national Austrian Gallery, apply-
ing the FSIA to the takings of these paintingsin the 1930s and
1940s is not an impermissible retroactive application of the
Act. Because the remainder of the Act's and other jurisdic-
tional prerequisites are met, the district court properly exer-
cised jurisdiction over Altmann's claims.

AFFIRMED and REMANDED for further proceedings.
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done a seres of penal pudies for Analies
parinain Her long absenee from Viensa caused

H-iE

the ek 6o be inverrupsed axed it could cedy be
continued in 1917, The porrais shaws her siming
(e peac i uncompromisingly bead-on, ll
illusson of spase being absent, [this b fginare
emaining even dn the Finisthed paindngdh In
Klimt's lae work the cheis of & squary foemax
far & peeviorain 78 yrissual,
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BERCHW OO0 (Hurcheaod) 1900

a5, V0 10
Sl bormam Lefo GUSTAN KLIMT
Lomzary Me. 4283

[

BT,
First cehibitsorn: Secqsinn KYLIL, 1930 $Nr 3 or Me & - bty wre ansided “#eaikooed ™)

crar s

floha] or

r Chik
[Tt )

1 is hard o decide wh
e callad “Hirehuns
* Rrrcrooond " [che L
ksceches than bindses are depooied
wase the dogicen has hide jmpee:
apisernelegial sonvenjonme. Kamo
dier of 3 wood several i, an g ooasion
slightly shamgeg the angle af vigian. In the arber
versor of the present piensne, paineed glso in
1905, 4 parch of brigh sk is diseern el bopond
the rres-rmnke s earle s 1001 Be bad paneed 2

¥
bacause mamieste mare

b

E-

42

ek 2 begwen (194 8) of che Bloch-Raver famaly

e fawent ™, T all s picmres e peodaminam
coliparing ivean 50 much oo as e brewn and
arey cones of the dricd lexses o che fimest Do
wrd al e bark, Alleugh seh wodu o
sely comparalde v Clade Mloes's faminis
-+ of pzanced depicdons (for el at
Wlimrs dew  wiodlud  piesunes
neverihelas exhibie man of che deas and impact
of [mipressoni an Ao his laber pnntings of
gardus and meadows

sk,

+
y
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SCHLLES EAMMER Ab ATTERSEE (Marzrade Mansion] 111 1012

CHL e ctnyies, L0 ILD em

Gigned oo thi sear, righe-band aids: GUSTAY BLIX U

Inwentory He. 4313

Aemired theough a beques (1261} ol the Dlach-Baver family

Mivvainy Cabai, Mr. 171

Firn exhibidon: Galery H. O Micthks, Wienna ErcmberMovemt=r LILE

The pictare shaws the lakaide laesde of Schloas
Kammer 3m Awersee mear Seowalchen, 3 17th
congury mansion aliered and 2nlarged o che 1510
coraury. Lo the summer months of the peas 1908
o 1912 Fami lived with the Flage Family i ke
1 Qloander in Kammel nare Kammer It has
hitherts been waueoad (har the pierone wa
painzed from = bear, bus than cancon be sialed

A-20

a0

wich cerminty. Bersrean 1925 and 1913 Kline Aid
\Fege ceteer vizws of Schlois Fammes (which will
ettt i ugalsened Turm) — Sobloi; Bammer am
Arresss F(Frague, Maanal Gallery), 1 and IV
(Privatc e nership, LUSA and annal The mois
fagad: of the Schlias wus evermined by che painter
in his mmarkable “Allee™ (sec p 87
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APPLE-THEE | 1910 or 1912

iJil pnocasvan, KO & LLD e

Signad buzom righe: GUSTAY KLIMT
Lovvemory fr 2341

Aenquirad theauph a bequess (19200 of fuld Slach-Baue

Fuenterly in e Bloch-Haner cotlection, Visnna
By Lok, Mr. LED
First gxhihizian: fireai A1 Evh

Treen, amd Frequentdy jume a loae tes, are 2
{awaiice sabjecr of Klime, thar richly sizoesiee
form evidenily bolding an eviuzing Easciniticn
Tuee him e the paining is of a sirgle weey tha
laer s mor so much @ pamiculin, swesinn-
drawing dewture, bur pacher che peetures com
pisitional point of refomee, the cynnaire of
nmanced coloar, Thew maaness are achicved by
the jusiagsiicn of differeady nied beush-
atreskizs, B lanier supplymg individual il

wina-

Aoz

46

B

Sam. Drsscden 1912, M 1812

vian ef grev, blue oo simiar cobour The kava
thus symbolisad soem 10 gliw with a light that &
more turdsulene and red ko thar of dhe

riny ..'.rigmm;.uwnl'd-r:-.r mbsul, thax of
the " iree of like™. "dAppe e 1 in reganlud o be
ong al the anscs mos predauncly privae and
ndiniriwe works
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HOUSES I UM TERACH AR ATTERSEE. Araund 1416

5ilon canvas, 12 e 115 cm
LNsfgnnd .
levvenpary M. 4200

Acqpired in 193 through the Bluch-Bauer begquest, Wigmna

Wovaing/Dahd, Br 190

Firat el higian: Gussay Klimz ¥lemurial Ealikizion, Szocisiion, Vigona, Jure-July 1928 Mo

mwd in

Klimus kar lancheapee way e diffe
yeceral ways From the exlier ones: in pariscolar
there s more anphasis on colear @4 com
preitiannl 2le wehopmeis dhar i dicveely
alared £a the peearsr Eresdem in
penerally ar thar drne. This freedees is, of cowrss,
seflecned in all od Klimus sk, T canirast ue his

arlicr roproemtations of pare saire lpcdirs,
meadivws il wa he e devoted Rimadf 1
anchivecoords 1 principally e willuae
along the banks of the Aeriie. The Lrgaa far
thin charge nay have been provided by a siar
Lake Gard the surmer of 1903 when ke
pairsal cwo views of small, watad: mwns I

1

a- 2

uz

sk prorans muck he iograes she hlacke al
Tpuses imm the siface of the paties, soarely
turchering abaur frmaburieeiag aed perspertiee
The smieh, eolourfal =alls sra mncreed with
the rathes lomely painced ween O che bank can
b wzn flovmers pamnted wich devailed precisien.
T paczune dates te o perind when (B artisi was
spending the summer months & Weibenbach am
Arwrgsr with ahe Flogs, for whom ke was
rically ene of the 1o weas ar Weifien
alin chat Kliass painsed che twis viem af the
ree’s humss bt he himsell peospicd csch
ar twenn LULE and L34

nras
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EXHIBIT C

| Klimts
| Wonien

Edired wy
anias G, Watler imd Gurbiet Frodl

.........
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Portrait of Adele Rloch-Bauer [

The partrail af Adelk BlochEaser is aguably the moas famous Klimi par
il and a ikl work of his so-calked godden aiyle’. acela Boch 3awer mas
teverg-shi years old when KEmn pairesd bar, vel nothing jueenii 230 he
decacied i the poriraih, The higsey of the piclere goes back a long way
Like rg ofhar parrat. Kimi preganid i with sumeious dravisgs sad viud-
isx, which Strabl dit=s 10 120304, 2950ming that 4 realrialion o the 2ic
turn in gold wik plasned Sven then.' The earty date (s cenfinmid Ty 3 lec
rar o Adels Biech o Juliue Baum: daied 22 Sugust | 903, in which she
giscusses the plans for she wedding seniversary of her parencs on 15 Outa
b 1901, i nalh wechiliron wnbid 10 make thes g joint present, Sl
mrre e B ocally abandoned the idea, Wy hnbsnd decided i b me
sintid e Kl L b, Basever cannat start wers haforewinles 5 my par-
enits will past hases 1o ke pacions,

The pietune weay fird eshitied o parm of @ presestsken of ahject
o The W pme Witk st B i blarwibidm 8 speing 1907, Te firs srcounker
witts brm Wi pobla paak plice on the occasinn af Bo Russischau in
PROE In the Wierer Alemaise Feivag, one conld raad aboat 20 "igal in
agakien shrine”,! whie dhappmuing voees 3 labed mackisgly: “are Sech
than Blach™®

Tha sabject iv liting er rather Daating in frong of 3 goiten char
whade Badk swia b all paly v the most atberiive s 21 denads of te
pitare—asged by the subjects body—seem io daxolve n e splzndoar
ol the galdan skimmer, A3 with Byaactina idala, only the leoe
and the fands remain wisisle undar tha g2dd, 391 under the
revelanian®” spell, Klimb mpected [ros Raseena In V830
*I...| thes moaaica of usprecedested splendour””
wiis "HOSNHC paning”, with the werat’

Fer Hovei,
PEEIET 4 orass bevasen palming and handicraf, caeiiied
with the makdousiews of o goidamith, Jotannes Oobal
asothied a stucrsral rele o the gald colaus: I the case, gold
symbalised body af wall & space. denseness ax well wlight
ness in g wendd detachod fram hsed ™

Klird used this pobd in dilffewnn ways: in ke ag
guer histisg in (he backgrownd, produting a ST lu
seand eut in full reaied and enriching & with 1ol gold plarkg. The
By coaceiead

1ol g s
L O I aking the

i
stepagest inner contradiction arises betmean £ patyral ey
maFs and their omamantal ifpkdation, The ssbpcts coa, opanagwidae al
thi sida, B ¥ated Ak 3 Paeeping 2one of wEen. The g wisdble
deeraath [ swrawn with Bgypiss godveys malifd, &0d hingd an thin
g6 Tiem the samas shaulders, The mage of the gesieIng the anches

52
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% Uk 03 56 Aot Blgch-Faser In & vitng s well duin & ki
meRing compierely

res transformeng B adsy chalr s s

¢ denil af sesenys evpectaions, b o
the gerderrote. Tre full 2 and tha sad
the ko the sividness. The amamemal snfness conficts wih
jgn o 1 humen being: 2 unmighes saln
that ready charsmensed 10 majesty of the
dara In Bavenna Gald an b

haida cantribice B

as T

e £ Bl
1y, The profan

painting, but aian ¢

r of me

FPL

ng

1B fapanse Lngeer
Witha

ang Adele Boch-Fau

gt 34 3 Dalenn smoursuns babwsan Kl
has aftan beea spaculaced,
tanship was suggeed by the

males

-]

in. homeeer, whi bk ¢

somcerned himseH with Adele Blnch-Baser in Gioal &

tieeish

v Ehe poosibiliby of @ ke f

Tarhegr @

acele Esuer was bom s Uee Saughier o
Morid Bawir ard Ji
August TEEL. Y A5 g

Tear Tarhar, i hig o

aldirekeas controlled the

famuses of (he seventh biggest kank in Ausiria-Hungary, e Wiener Bank-
W, and wks the
wrmber 153E E Imustrialisl Ferdin.

Leei pears hier seniar ' B wasam ge "hawd an

octad mach othar Lrarwn
Alma Bahled lacer ones of

deows Rance. " This

¢ than lowe They 1

r of 1684, the vo

Adile beg Tiends. non
rrarriaps af raruEniEnCH Wik 17
regthy ar
died oA

aeth calling them

thesded toe
& gad deweinped hiy
nrigg in Cenbral Eurnp

o one of the bippes! segarda
of milthost hewe, &dele bont insshildren durmg preg
id & few dass afvsr s Birth, & a callapaw of 2
E. the Hach-fauer i that had lheed Befora in'Wien I,

At 10 Scheindgasse.'” ophed for Czec

n citizenshio witk 4 resi-

ik

ogE linglerBrezan sear Pragea.'?

=g
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B e Lm oo prweny w crmcael
1

W, 10 Bereraid | AL

2} Teripai, e s e o

ek s T R e
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Maria Akmann, the onby riece 2] abve, Emembes her s whoge princigle of lify
diemandid an enclis e b g and the B L. Sha dencribes Sdele wick the
telloming anrbanes: Sk, suffering, shvaps with baadache, smoking bee & chimsey
tarelbly frad, datk. & sparkual face, wim, slagant. ‘Compl scesk. arragant’. thal was 1he
impressnn she madie o8 me whin | 'was a chikd &by seeking inglieciaal stmule
Ean.” Thi nieco ales Bention 2 Tisplod Enger tha the aunr akuays sied 62 coneeal
This i5 repoet edly sy KEm €hose s parikcelar hasd pedilion n the gonail.

I December 15049, Ferdmand Blach-Maver heughe be house al 16 Bisaheste
aaraBe, nearty oopoadbe the AR ademig in Schilerplila, Hive, S5 Blach - pracused
tna heapieal iy thal had lened Fesr hosse o oae of the cermnes ol the Vienseas Fiz de
Smclu. in the 18308, s comirued 1o ganher imelleciits. aniss and Soctal Demadralil
polricians reund her: Alna Mahlasisrisl and bar hubsand, Bchard S, el
Zwwig, Jakob Wassrmann, Ka:l @=aner, and julics Tandler Irequentied her hisie, bs har
nisce Marka skmann remsmbery, “&dale vk sel hipsy al Bose, St waraed 10 5t
whigh wis Al castermany Tor & woung gin at that time, so ahe marsd seed."'* She
wark a dsciplinad woman who Bad intenshely spadied Carman, french and Erglnh lber
Fure.

Agele Bloch-Baurr died on 34 January 1025 whan 1we dave kuer her owpse
was cremated, which wan fochiddan by the Cathiolic < hernch, Adele once aga@ demorne
atemted b spmpathy fer social Sesacracy!’ Qui of o characieristic senke ol dadal
raspamdbiity, she leh her BB pioToses 1o the bmen “Modome Galin’, fiw
Gstemeicsische Galerie Bevadens, with the chargs, basever, Ural thie piclures neman s
at her tasancs dpoeal whils he way aive, After Adele’s death, Ber room with 2 vizw
of Schllemlanr was tarnsd ko & “commuemoralive moem” akeayt decoreed with fresh
flisers. = fin tho walls hung e tao $imn pororaks fanked by four Klmi lsadecapes,
with 1 maslies phatograph on a side sabe news 18 the chalie engee.

& Ikte rane than 3 decade afier Aok death, (e ha2is Lok o4Rr Adier the
Aarchial, Ferdinand BlackBawery forfuse ndludng Bl valsabik 2 2ad poroelain ok
Iectian was Ancanised, Al ek Hme, Ba Rl @ichuns wede abo confscaned. This & the
baaivaf Ferdiresd Bloch- B wer'’s Rei rs” resiunan gams, which they plasio pg Farmand
in am action agaisst the Begubla of Ausi far retern of the pictures, Apart fram the
legal e pumens, the way Ausirls bodeabng with the dark siden of s past thus Beoomnes
thi: sushjecy of podhico-acial and pobten.cukbual desates ©

Ferdingnd Blech-Bausr whn susceanfully smigrated Srie 16 Ceochnshaa ki and,
2éter Ry srcupation, 1o Swigsoiland, digd in Zerich an 13 Movercher 1945, The Fact
he was bid 0 nsE nexl ¥ his el i The um geoe of the Wiener Dergealfrisden
strangely 1o g
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Fortrait af” Adele Blach-Bauer 11

Adelt Bochflase mas the ok woman who Aed snough
wopah and @rEusiases foe the 0s Lo be painied twice by
HIPRL R 10 15T EeCturd A, f | 18] rehate o muject in
witing, b dime Kliet shoew the ledy wending, s comg i
moral ticiune Bl appeeeaite o Deen clear t the paidler
Fesan D suen © KHmE gk the Rk o and (540 ST
rically irapgered areas ol wlobe rod, ok a0d green Calfap-
ing caderm—reards 1aken frodi Asas enimplzs—oniven the
fogrmnu zone

Trere & o hiege dfoeice betwicn 16 bao Moch-
B purinaits. With tre stending zanadt of Adels Rioch-
By Blwvds dewekapment book & camplately resw coures. In
& leclwr aboal lw paister 1= 1912, the am Ristonen Hugo
Habarlel s tales abawn sn auaidoed” res begnndeg 18
nzw the st v gaing 1o paine @ necardln panral, s
upeak, sl the Ledy be has govousky faened heratzaly is
pakd and gibscr Bhe anided ™

Wer namnabsik, 0 0o speak” 5 a8ly an allubsn b
wBr 04 b The vty bea primnily in the sas af oolous
Thi viekbass f cakiue, ai = gy the now freedon in i
Apphcaiian, an didaly B¢ SBuad i KEmiy lndwanes S0
novy For e fissr tme ihees Ssmare play & roke in the o
ure. K is gerarally balaved thar thaws ceedensisn e e il
vaced bry the yomng Henn barhse.! Dheowsfy, the Fapve!
presemaie a1 the S o s adena ke Kuinlichas i 1EaR
P rrace 3wk bmqresshon 08 K1, 25 nad b 10 eepan.
et of b5 vk 1o Pans m 1939 gad Brasseb in 1810
el he dllerged dho mouning of ki e in iR Pl
Slochir

I comgar on with the ponirsin ddele BachBaue Q1L
B U VB, anew relankardhis s corgd ekt 25 mel| g3 amemens
tatian hammes aapeErs Bott notont e iedelined athe
than ghardared, The corpels salesdid pallena run inta ech
ather The bodp slhoustts becomes s cehlp uadaluing,
Hrrmsl arabergue bbr cuthre mmirdsceri af the ore of Clhab-
ih Dacacienfcht wacrs K way described by Hygk as “vase-
Ike warks k™!
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Portrait of Amalie Zuckerkand!

CUSTAr LI MY

IS171E Ganfinished]  Amdie, coreciy Mirsm Amals, Tusisbansd s bam (o the @lassy oL Sgmased
Simummrs, O ey SeHrwnger an 1 Azpust |85, 08 2 July 1BSS. she converted 1o udeam, and o week
i | Dvrwibes budeie 100 dha macried the surgeon oed wecdogian O Cop fuckedand] wha ey became uaie
Frimm e Mo SRS yaning profesor and besd of the pirgical depammesr of thi Agspitad af thae [ewith tom-

e weliul B 710 My

Apendie ared Dito Tuckerdemn o ¢bse redalicrahip migh Cutter Klime hasd besn
argnged by dmalel HilerHn e Sl Deskoikaadl (IRES-1 5 the ananomis Eril
Fuhiibarally wify, Hnpwn m e rovdutionany pivy coandios,' Beca Buckersaadl
Ao Wigh! withe 1he wealiby Juconandl clan for acdve wpper e maden rends
ad Lhe dvant- garda.

The ponrak of Arali Zediarkasdl romaled uaficthed The lace and the
docclniaps arm worked thesush while the arma ard the garmen) are oy shetched ansd
tha hazcgragnd jusi indicyed, ThE Jubjeclis Sling epripht Gxieg the siewer, e aany
andr Erhnd ke wide g Thset r3t vinesd garrmest ard her acarf. Tha
sl congiinngs 3 MemeIL ol (asLainRss i The Slreng en-lage struttene, aremingly slip-
pirg Tare Ber dhauders,

Coacemng 1he protere’s history, abee Stichl chaersad thas thare sre an crplicrk
Cally puing dif'eren] prouse oF pralimirasy smeben, 18 the e grosp s s dsting
froan 191 & whas Kl e wtared wock an ths plrnce, baving perbans akeady receieed 1h

o ki eyl ke in 1813, During the firsi Workd Way homeas, Amalie Tuckerkond] follgssed har
reamsmas hashand o Lemvwenre she sereed 233 varze 0 b hassstalin | 915716 £lmt aeem bz
T hes lauedd on che projoll only aber the Auilian legd of Luow and e roepkey

ST WL W M e

frossiebigteict mium e Vieanad Dn § Hgvember and |2 Dogemised | 917, S palater racekend pry-

wrems of 2000 comwerd each®

The Fack 1Fd tha it emained srficdsked yrebplies she gocing of Klamian
aesthedcs aad te wails Ihey irase in, which in ks halislin a7 abie 2 cepsed 50 Ssin
alter 1314, ot oy sl wsed Sz the asteal Pdli of Jesish assimlanin, n 982,
Ere Maria deopaed dmabs Tuckariced togethes wib her yaunger doughies ta frars.
slanizdi and presurathy mpede red then 9 e Belind exlermiration camp.

-
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Portrait of Amalie Zuckerkand!

CUSTAr LI MY
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